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{Attorney Info} 
___________________________________ 
PATRICIO E. PAREDES AND LAURA :  SUPERIOR COURT OF NEW JERSEY 
A. PAREDES,     :  LAW DIVISION MIDDLESEXCOUNTY 
      :  DOCKET NO. L-4952-03 
 Plaintiffs,    : 
      :  Civil Action 
vs.      : 
FORD MOTOR COMPANY, a Delaware :   
Corporation and CONDIT FORD, a   :   
New Jersey Corporation    : 
      : 
 Defendants.    : Plaintiffs’ Response to Defendant 
      : Ford’s Motion in Limine to Preclude 
And      : the Opinion Testimony of Lay 
      : Witness Charles Fennimore 
FORD MOTOR COMPANY,   : 
      : 
   Third-Party Plaintiff,   : 
vs.      : 
      : 
THOMAS A. VIVIAN,    : 
      : 
 Third-Party Defendant   : 
____________________________________ : 
STATE FARM INDEMNITY COMPANY :  SUPERIOR COURT OF NEW JERSEY 
      :  LAW DIVISION: SOMERSET COUNTY 
v.      :  DOCKET NO. SOM-L-1185-03 
      : 
FORD MOTOR COMPANY; a Delaware :                   Civil Action 
Corporation; and CONDIT FORD, New  : 
Jersey Corporation; XYZ INSURANCE  : 
COMPANIES (1-10) (said names being  : 
Fictitious as their identity is presently   : 
Unknown,     : 
      : 
  Defendants.    : 
____________________________________ : 
 
  

I. Ford’s Motion is One Year & Four Months Too Late 

 Plaintiffs submit that events subsequent to the continuance of May 30, 2007, have 

served to remind everyone involved of the importance of Court-imposed deadlines. 

Eyewitness Charles Fennimore was deposed on February 9, 2005.  Plaintiffs 

attach the full transcript as Exhibit A.  On April 11, 2006, Judge Happas entered a 
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scheduling order in which she set a deadline of September 1, 2006 for in limine motions 

(Exhibit B, ¶6).  Thus, Ford had 1.5 years to analyze this 40-page deposition and register 

its objections thereto.  Though Ford managed to generate and file no less than 10 separate 

motions in limine within that deadline, none of them made the slightest mention of Mr. 

Fennimore.  The September 1, 2006, deadline was never extended. 

Now that Plaintiffs have spent nearly 3 years preparing their case with the entirety 

of Mr. Fennimore’s testimony at their disposal, Ford proposes to gut that testimony just 4 

working days before trial.  Plaintiffs submit that enough is enough.  Ford waived its right 

to object to this testimony on September 1, 2006; therefore, its present motion should be 

denied on procedural grounds alone. 

II. Ford Unduly Discounts Mr. Fennimore’s Testimony 

 N.J.R.E. 701 provides: 
 

If a witness is not testifying as an expert, the witness' testimony in the 
form of opinions or inferences may be admitted if it (a) is rationally based 
on the perception of the witness and (b) will assist in understanding the 
witness' testimony or in determining a fact in issue. 
 

 Ford claims this statute prohibits Mr. Fennimore from relating his lay opinions to 

the jury because (a) the entire time he spent observing the accident lasted no longer than 

the blink of an eye and (b) he was not physically in the Paredes vehicle.  This position 

construes Rule 701 far too narrowly and ignores Mr. Fennimore’s testimony.  For 

instance, on page 2 of its brief, Ford argues that it is “impossible for Mr. Fennimore to 

form a rational opinion based upon his “glance” across the median ….”  Yet Ford 

attaches to its brief the very testimony that disproves this assertion (Exhibit A, p. 6): 

           17           I just happened to glance over and see a 
           18    silver Volvo station wagon, I believe, just 
           19    blatantly cut off what turned out to be a Ford 
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           20    Explorer, and the guy in the Explorer slammed on his 
           21    brakes and swerved. 
           22           The whole thing - - I still see it in slow 
           23    motion in my head, but watching it, it was just that 
           24    he lost control of the vehicle and the rear end came 
           25    up, the right rear came up, and he rolled. 
 
                 Fennimore - direct                                 7 
 
            1           He rolled down the fast lane that he was in 
            2    and I actually stopped at that point and traffic 
            3    behind me stopped and just sat there and watched it 
            4    and, suddenly, I realized that if I didn't move, he 
            5    was about to crash into me. 
            6           So, I accelerated out of the way and his 
            7    truck hit the "medium", hit the fast lane, and then 
            8    bounced back over, back into the "medium" upside 
            9    down. 

 
 When Mr. Fennimore says “I just happened to glance over,” Ford would have us 

presume that he glanced away just as suddenly.  But Mr. Fennimore never says that.  

Rather, after glancing over, he keeps watching as the accident sequence unfolds (a) from 

the Volvo cutting Mr. Paredes off (b) to Mr. Paredes’ evasive maneuvers (c) to the 

rollovers (d) to the Explorer’s point of rest.  As he proceeds to describe the accident in 

greater detail he relies, not on speculation or fantasy, but on physical changes to the 

respective vehicles that he actually observed (Id. at 10): 

            1           Q.     How do you know he hit the "brakes 
            2    hard and fast"? 
            3    A.     Because his car lurched. 
            4           Q.     When you say "his car lurched", do you 
            5    mean the front of the car went down? 
            6    A.     The front of the car went down, yes. 

 
 Mr. Fennimore bases his opinions on simple common sense.  For instance he 

knows that, if a vehicle careening to the left suddenly jerks back to the right without 

colliding with a fixed object, the driver must have steered the vehicle to the right (Id. at 

13): 
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           13           Q.     After he swerved to the left, what did 
           14    he do? 
           15    A.     He corrected himself. 
           16           Q.     When he swerved to the left, did you 
           17    see any smoke from the tires? 
           18    A.     Yes. 
           19           Q.     Again, you don't recall what tires? 
           20    A.     No. 
           21           Q.     When you say "he corrected himself", 
           22    what do you mean? 
           23    A.     He pulled the vehicle back into his lane. 

 
 Mr. Fennimore also brings to his observations and opinions practical experience 

that the jurors may not have (Id. at 11): 

            4           Probably, the best way to describe it - - why 
            5    I would remember it so well is for almost twelve 
            6    years, I drove an ambulance and a fire truck and had 
            7    been in all kinds of evasive driving schools, and 
            8    why it plays in slow motion in my head is because I 
            9    just remember thinking that he did all the right 
           10    things as far as the way he applied the brakes and 
           11    the way he cut the wheels and tried to cut himself 
           12    back, and I just remember watching the right rear of 
           13    the Explorer come up and thinking to myself, "It is 
           14    not going to stop."  That is when it just rolled. 

 
 Quite simply, Mr. Fennimore’s personal experience as a professional ambulance 

and fire truck operator enables him to correlate vehicle movement with the behavior of its 

driver.  Therefore, his opinions (a) are rationally based on his perception and (b) will 

assist the jurors in determining how the subject Explorer responded to the evasive 

maneuvers of Mr. Paredes in the face of the sudden movements of Mr. Vivian’s vehicle. 

Plaintiffs therefore ask that the Court overrule Ford’s instant motion. 

 

{Attorney Block} 


