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SUMMARY OF THE RECORD 

On or about November 3, 2008, Appellee performed a scope procedure on Ms. 

Hasselbring’s throat, neglecting to use anesthesia (Response to Defendant’s Motion to 

Dismiss – filed November 24, 2010 – 5th page).  At all times prior to undergoing this 

procedure, Ms. Hasselbring had been able to speak normally (Id.).  After the procedure, Ms. 

Hasselbring was unable to speak (Id.).  Ms. Hasselbring’s true vocal cords were permanently 

damaged by the scope procedure, and she is left to vocalize in a whisper with her false vocal 

cords, which themselves will eventually cease to function (Id.).  Ms. Hasselbring filed her 

Petition against Appellee on October 29, 2010 (Petition for Suit).  On December 16, 2010, 

the trial court sustained Appellee’s Motion to Dismiss based on Ms. Hasselbring’s failure to 

attach to her Petition an affidavit of merit in conformance with Title 12 O.S. 2009 §19 

(Order Granting Defendant, John Houck, M.D.’s Special Appearance and Motion to 

Dismiss). 

ARGUMENT 

Standard of Review  
 

This Court represents the sole governmental branch whose responsibility is to protect 

the Oklahoma Constitution.  [Zeier v. Zimmer, Inc., et al. – 2006 OK 98, 152 P.3d 861 at 

867)]  In so doing, this Court must strike down any law which “is clearly, palpably and 

plainly inconsistent with the terms of the Constitution.”  [Hazel-Atlas Glass Co. v. Walker – 

1945 OK 176, 159 P.2d 268 at 269]  With regard to legal questions, this Court’s standard of 

review is de novo, “and an appellate court has plenary, independent, and non-deferential 

authority to reexamine a trial court's legal rulings.”  [State, ex rel. Dept. of Human Services 

ex rel. Jones v. Baggett – 1999 OK 68, 990 P.2d 235 at 238] 
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 I. The Comprehensive Lawsuit Reform Act of 2009 (House Bill 1603) Offends the 
Single-Subject Rule Articulated in Okla. Const. Art. V §57 

 
 Okla. Const. Art. V §57 provides in pertinent part: 

 Every act of the Legislature shall embrace but one subject, which shall 
be clearly expressed in its title …. 
 

In Nova Health Systems v. Edmondson (2010 OK 21, 233 P.3d 380), the court held: 
 

The purposes of the single subject rule are: 
 

a) To ensure that the legislators or voters of Oklahoma are 
adequately notified of the potential effect of the legislation; 
and 

 
b) To prevent “logrolling,” the practice of assuring the passage 

of a law by creating one choice in which a legislator or voter 
is forced to assent to an unfavorable provision to secure 
passage of a favorable one, or conversely, forced to vote 
against a favorable provision to ensure that an unfavorable 
provision is not enacted. 

 
This concept has been recognized by the Court since statehood.  [Id. at 381, 
footnotes omitted] 

 
 While H.B. 1603 (a) is titled “Civil Procedure” and (b) purports to be “An Act 

relating to civil procedure,” less than ¼ of its new laws and amendments have anything to do 

with civil procedure.  For example: 

• Section 23 modifies the ambit of joint and several liability in Title 23 

O.S. §15; 

• Section 24 imposes a cap on noneconomic damages (23 O.S. §61.2); 

• Section 24 also creates a euphemistic “Health Care Indemnity Fund” 

which, essentially, is a bailout system for physicians determined to 

have committed acts of willful and wanton malpractice; 

• Section 26 amends the child restraint law (47 O.S. §11-1112); and 
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• Section 42 changes substantive tort law by amending civil immunity 

laws regarding volunteers under Title 76 O.S. §31. 

In Schaffer v. Green (1972 OK CR 93, 496 P.2d 375 at 377), a law titled “Dependent and 

Delinquent Children” was struck down for a far less blatant trespass: 

The provision defining “child” is not embraced in the title and is 
unconstitutional as being in derogation of that portion of Article V, Section 57 
of the Oklahoma Constitution, stating: “Provided, That if any subject be 
embraced in any act contrary to the provisions of this section, such act shall be 
void only as to so much of the law as may not be expressed in the title 
thereof.” 
 

 Therefore, the Oklahoma Constitution mandates that The Comprehensive Lawsuit 

Reform Act of 2009 be abolished as to all provisions thereof which are not subsumed in the 

title “Civil Procedure.”  Because Section 2 of that Act (Title 12 O.S. 2009 §19) has directly 

abridged Ms. Hasselbring’s rights, the balance of this brief will address its specific 

constitutional infirmities. 

II. Title 12 O.S. 2009 §19 Is Substantively Identical to its Unconstitutional 
Predecessor, Title 63 O.S. 2003 §1-1708.1E 

 
 Title 63 O.S. 2003 §1-1708.1E provided (Ms. Hasselbring has emphasized in bold 

type the critical language for the purpose of comparing it to the successor statute): 

A.1. In any medical liability action, except as provided in subsection B of 
this section, the plaintiff shall attach to the petition an affidavit 
attesting that: 

 
a. the plaintiff has consulted and reviewed the facts of the 

claim with a qualified expert, 
 
b. the plaintiff has obtained a written opinion from a 

qualified expert that clearly identifies the plaintiff and 
includes the expert's determination that, based upon a 
review of the available medical records, facts or 
other relevant material, a reasonable interpretation of 
the facts supports a finding that the acts or omissions of 
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the health care provider against whom the action is 
brought constituted professional negligence, and 

 
c. on the basis of the qualified expert's review and 

consultation, the plaintiff has concluded that the claim 
is meritorious and based on good cause. 

 
       2. If a medical liability action is filed: 
 

a. without an affidavit being attached to the petition, as 
required in paragraph 1 of this subsection, and 

 
b. no extension of time is subsequently granted by the 

court, pursuant to subsection B of this section, 
 
 the court shall, upon motion of the defendant, dismiss the action 

without prejudice to its refiling. 
 

   3. The written opinion from the qualified expert shall state the acts or 
omissions of the defendant(s) that the expert then believes constituted 
professional negligence and shall include reasons explaining why the 
acts or omissions constituted professional negligence. The written 
opinion from the qualified expert shall not be admissible at trial for 
any purpose nor shall any inquiry be permitted with regard to the 
written opinion for any purpose either in discovery or at trial. 

 
B.1. The court may, upon application of the plaintiff for good cause shown, 

grant the plaintiff an extension of time, not exceeding ninety (90) days 
after the date the petition is filed, except for good cause shown, to file 
in the action an affidavit attesting that the plaintiff has obtained a 
written opinion from a qualified expert as described in paragraph 1 of 
subsection A of this section. 

 
   2. If on the expiration of an extension period described in paragraph 1 of 

this subsection, the plaintiff has failed to file in the action an affidavit 
as described above, the court shall, upon motion of the defendant, 
unless good cause is shown for such failure, dismiss the action without 
prejudice to its refiling. 

 
C.1. Upon written request of any defendant in a medical liability action, 

the plaintiff shall, within ten (10) business days after receipt of such 
request, provide the defendant with: 

 
a. a copy of the written opinion of a qualified expert 

mentioned in an affidavit filed pursuant to subsection A 
or B of this section, and 
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b. an authorization from the plaintiff in a form that 

complies with applicable state and federal laws, 
including the Health Insurance Portability and 
Accountability Act of 1996, for the release of any and 
all medical records related to the plaintiff for a period 
commencing five (5) years prior to the incident that is 
at issue in the medical liability action. 

 
   2. If the plaintiff fails to comply with paragraph 1 of this subsection, the 

court shall, upon motion of the defendant, unless good cause is shown 
for such failure, dismiss the action without prejudice to its refiling. 

 
 In Zeier v. Zimmer, Inc., et al. (2006 OK 98, 152 P.3d 861), this Court held that the 

aforementioned statute was unconstitutional in two respects: (1) It was an impermissible 

special law because it imposed tougher procedural burdens on a subclass of negligence 

claimants – namely, those claiming medical negligence (Id. at 868-9) and (2) It imposed an 

unwarranted financial barrier to court access upon that subcategory (Id. at 873).  Rather than 

take guidance from this Court’s constitutional misgivings, the legislature sought to 

circumvent them by repackaging the offensive enactment as 12 O.S. 2009 §19.  But a 

rudimentary comparison of the provisions reveals that the new one differs only cosmetically 

from the old: 

• The “new” paragraphs A.1, A.2, C.1 and C.1.b replace “medical 

liability action” with “civil action for professional negligence”; 

• The “new” paragraph A.1.b substitutes (a) “available material 

including, but not limited to, applicable medical records, facts or other 

relevant material” for “available medical records, facts and other 

relevant material” and (b) “defendant” for “health care provider”; 
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• The “new” paragraph B.2 is indistinguishable from the old except that 

it adds: “If good cause is shown, the resulting extension shall in no 

event exceed sixty … days”; and 

• The “new” statute adds subparagraph D: “A plaintiff in a civil action 

for professional negligence may claim an exemption to the provisions 

of this section based on indigency pursuant to the qualification rules 

established as set forth in Section 4 of this act.” 

 Otherwise, with but three trivial stylistic exceptions,1

III. Title 12 O.S. 2009 §19 Violates Okla. Const. Art. V §46 by Carving out a Special 
Subset of Tort Claimants for Disparate Treatment with Regard to the Practice, 
Jurisdiction and Rules of Evidence in Judicial Proceedings 

 the “new” statute is a carbon 

copy of its defunct forerunner.  Ms. Hasselbring will discuss in due time why the indigence 

provision does not cure the “financial barrier” infirmity of 63 O.S. 2003 §1-1708.1E.  For 

now she invites the Court’s attention to the “special law” defect.  Like its unconstitutional 

predecessor, 12 O.S. 2009 §19 attempts to garner special protection for physicians and their 

insurers under the guise of “professional negligence” by doing nothing more than broadening 

the subclass of negligence claimants against which the medical practitioner lobby wishes to 

discriminate. 

 
 Okla. Const. Art. V §46 categorically prohibits the passage of special laws regulating 

“the practice or jurisdiction of, or changing the rules of evidence in judicial proceedings or 

inquiry before the courts ….”  In Barrett v. Board of Com'rs of Tulsa County (1939 OK 68, 

90 P.2d 442 at 446), this Court held: 

Local or special laws are all those that rest on a false or deficient 
classification. Their vice is that they do not embrace all the class that they 

                                                 
1 “expert’s determination” ~ “determination of the expert”; “expert’s review and consultation” ~ “review and 
consultation of the qualified expert”; “defendant(s)” ~ “defendant or defendants” 
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should naturally embrace. They create preference and establish inequality. 
They apply to persons, things, and places possessed of certain qualities or 
situations and exclude from their effect other persons, things, or places which 
are not dissimilar in this respect. 
 

In Zeier v. Zimmer, Inc., et al. (2006 OK 98, 152 P.3d 861), this Court struck 63 O.S. 2003 

§1-1708.1E because it was a special law as defined above – it singled out medical negligence 

plaintiffs from the entire class of negligence plaintiffs for disparate treatment.  With 12 O.S. 

2009 §19, the legislature has again culled a subclass of negligence plaintiffs – this time 

calling it the professional negligence class – for discrepant treatment. 

 It has been argued below that the new law does not offend the Constitution because 

the constituents of the professional negligence subclass it targets share two qualities:  (1) All 

such claims require expert testimony to establish the standard of care owed to the plaintiff 

(Continuing Special Appearance of Defendant John Houck, M.D. and Reply to Plaintiff’s 

Response to Defendant’s Motion to Dismiss, p. 4) and (2) Said claims require, without 

exception, expert testimony to establish causation (Id.).   

 Whether every conceivable professional negligence plaintiff might be required to 

establish a standard of care at trial is immaterial to this discussion because (a) standard of 

care and causation are separate and distinct elements of proof and (b) 12 O.S. 2009 §19 

requires a qualified expert to, not set forth an applicable standard of care, but assess the 

merits of the entire claim.  Lest there be the slightest doubt about this proposition, the Court 

will please note that both statutes promulgated in conjunction with 12 O.S. 2009 §19D refer 

to §19’s “affidavit of merit”: 

 Title 20 O.S. 2009 §56: 

No later than December 1, 2009, the Supreme Court of this 
state shall establish qualification rules for determination of 
indigency for a plaintiff claiming an exemption from providing 



 
 

8 
 

an affidavit of merit in a civil action for professional 
negligence pursuant to Section 2 of this act. [FN1] 

 
  [FN1] Title 12, §19 

 Title 12 O.S. 2009 §192A: 

When a plaintiff requests an indigency exemption from 
providing an affidavit of merit in a civil action for professional 
negligence pursuant to Section 2 of this act, such person shall 
submit an appropriate application to the court clerk ….  
[footnote omitted] 
 

In Krenek v. St. Anthony Hosp. (2008 OK CIV APP 3, 217 P.3d 149 at 151), the court held 

that a medical negligence plaintiff bears the burden of proving: 

• A duty owed to the plaintiff (a/k/a standard of care); 

• A breach of that duty; and 

• Harm to the plaintiff as a proximate result. 

A plain reading of 12 O.S. 2009 §19 demonstrates that it requires a pre-suit judgment on all 

three of these elements: 

• Section A.1.b asks for the qualified expert to determine “that the acts 

or omissions of the defendant against whom the action is brought 

constituted professional negligence”; and 

• Subpart A.3 solicits the expert’s opinion whether the acts or omissions 

of the defendant amounted to “professional negligence.” 

 Thus, for 12 O.S. 2009 §19 to pass constitutional muster, Oklahoma law must support 

the proposition that, in every instance, expert testimony is the sine qua non of proof with 

regard to (a) breach of duty and (b) resultant harm, collectively referred to as causation.  As 

we shall see in the next section, such a sweeping contention is unfounded. 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000165&DocName=OKSTT20S2&FindType=L�
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000165&DocName=OKSTT12S19&FindType=L�
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IV. Title 12 O.S. 2009 §19 Conflicts with the Doctrine of Res Ipsa Loquitur 
Embodied in Title 76 O.S. 2001 §21 by Forcing Professional Negligence 
Claimants to Prove their Case (a) to a Member of the Very Profession They Seek 
to Hold Liable and (b) Without the Benefit of Discovery Afforded to All Other 
Negligence Claimants 

 
 The expert certification required by 12 O.S. 2009 §19 clashes with both decisional 

and statutory law regarding causation.  In Boxberger v. Martin (1976 OK 78, 552 P.2d 370) 

this Court instructed: 

The general rule is expert testimony is ordinarily necessary to establish 
causation in professional liability cases. However, for every rule of law there 
must be a rational reason. It is obvious that the trier of the fact must have 
sufficient technical and scientific testimony at his disposal to answer a 
scientific and technical question of fact. But when a physician's lack of care 
has been such as to require only common knowledge and experience to 
understand and judge it, expert medical testimony is not required to establish 
that care. There is a limitation on the rule that expert medical testimony is 
essential to support a cause of action for negligence where the common 
knowledge or experience of laymen is extensive enough to recognize or infer 
negligence from the facts. Expert medical testimony is not required to 
establish the cause of an objective injury where there is competent evidence, 
without such testimony, to establish the cause with reasonable certainty.  [Id. 
at 373, footnotes omitted] 
 

This “common knowledge” approach refers, of course, to the doctrine of Res Ipsa Loquitur, 

which this Court has recognized for over half a century.2

In any action arising from negligence in the rendering of medical care, a 
presumption of negligence shall arise if the following foundation facts are first 
established: 

  Title 76 O.S. 2001 §21 provides: 

 
1. The plaintiff sustained any injury; 
 
2. Said injury was proximately caused by an instrumentality 

solely within the control of the defendant or defendants; and 
 
3. Such injury does not ordinarily occur under the circumstances 

absent negligence on the part of the defendant. 
 

                                                 
2 Lawton Coca-Cola Bottling Co. v. Shaughnessy (1949 OK 149, 216 P.2d 579 at 581) 
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If any such fact, in the discretion of the court, requires a degree of knowledge 
or skill not possessed by the average person, then in that event such fact must 
be established by expert testimony. 
 

 Hence, in Benson v. Tkach (2001 OK CIV APP 100, 30 P.3d 402), the court held that 

expert testimony was not necessary to establish causation when the plaintiff’s testimony 

adduced the following objective facts: (a) prior to hip surgery, her mother had no infection 

but (b) immediately after hip surgery, “the wound began to drain and the decedent was in 

great pain.”  [Id. at 406]  The Court will please note that the facts of the case at hand are 

operatively indistinguishable from those in Tkach: (a) Ms. Hasselbring could speak normally 

prior to the scope procedure but (b) immediately afterward, she could barely whisper, and she 

will eventually lose her voice altogether.  Therefore, both statutory and case law permit Ms. 

Hasselbring to prove causation without the exorbitant assistance of an expert. 

 This Court acknowledged the aforementioned conflict in Zeier v. Zimmer, Inc., et al., 

(2006 OK 98, 152 P.3d 861), observing that 12 O.S. 2009 §19’s predecessor impermissibly 

created yet a third subclass of negligence claimants because Res Ipsa Loquitur “is a doctrine 

we may not presume the Legislature intended to repeal by implication in passing 63 O.S. 

Supp. 2003 § 1-1708.1E.”  [Id. at 867, footnote omitted]  This Court noted further: 

Furthermore, only medical malpractice defendants, not negligence defendants 
generally, are granted what is a mandated discovery privilege before a petition 
for recovery will ever be heard-although the statute prohibits the admitting of 
the expert's opinion at trial or its use in discovery, it allows the defendant to 
obtain a copy of the same. This is precisely the vice that the Oklahoma 
Constitution and this Court have long guarded against-the granting of 
preference to some and the denial of equality to a class.  [Id. at 868; footnotes 
omitted] 

 
Title 12 O.S. 2009 §19 contains the same unilateral discovery provision: 

C. 1. Upon written request of any defendant in a civil action for professional 
negligence, the plaintiff shall, within ten (10) business days after receipt of 
such request, provide the defendant with: 
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a. a copy of the written opinion of a qualified expert mentioned in an 
affidavit filed pursuant to subsection A or B of this section …. 

 
 Finally, Ms. Hasselbring would offer the commonsense observation that, because a 

“qualified expert” in a medical malpractice case is by necessity a physician, nurse or other 

healthcare professional, the statute at issue requires that a plaintiff seek certification of merit 

from a member of the very sodality she seeks to hold liable: such a scheme not only invites 

but ensures anti-plaintiff prejudice that will result in the denial of court access to a great 

number of victims with meritorious claims. 

V. Title 12 O.S. 2009 §19 Defies Okla. Const. Art. II §6 (and, thus, the Equal 
Protection Guarantee of the U.S. Const. Amend. XIV) by Imposing an 
Oppressive Monetary Roadblock to Access to the Courts of Oklahoma 

 
Standard of Review – Strict Scrutiny 

 This Court “strictly scrutinizes” any law which is accused of denying the Art. II §6 

guarantee of equal access to Oklahoma courts.  [Zeier v. Zimmer, Inc., et al. – 2006 OK 98, 

152 P.3d 861 at 872] 

Discussion 

 In Zeier, this Court overturned the precursor to 12 O.S. 2009 §19, noting: 

Access to courts must be available to all through simple and direct means and 
the right must be administered in favor of justice rather than being bound by 
technicalities. Claimants may not have the fundamental right of court access 
withheld for nonpayment of some liability or conditioned on coercive 
collection devices.  [Id., 872-3, footnotes omitted] 
 

The legislature purported to cure this defect by adding subsection D to the present statute: 

A plaintiff in a civil action for professional negligence may claim an 
exemption to the provisions of this section based on indigency pursuant to the 
qualification rules established as set forth in Section 4 of this act. 
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Section 4, codified as 12 O.S. 2009 §192, allows a person claiming indigency to file an 

application for waiver of the affidavit of merit prerequisite.  Though that section also asks 

this Court to promulgate criteria for the determination of indigence, it does not appear that 

any such guidelines are yet in place.3

Those guidelines include, but are not limited to: ability of the defendant to 
make an appeal bond, and his decision to do so; availability and convertibility 
of any personal or real property owned; outstanding debts and liabilities; past 
and present financial history, earning capacity and living expenses; the 
accused's credit standing in the community; and the number in the defendant's 
family and dependents and their history of willingness and ability to assist the 
defendant with attorney fees and litigation expenses. 

  Ms. Hasselbring nonetheless presumes such an 

evaluation would be conducted according to the protocol set forth in Ct. Crim. App. Rule 

1.14: 

 
 But no matter how objective or liberal we may be in crafting them, the very operation 

of establishing criteria assures that some will not meet them.  The flaw inherent to 12 O.S. 

2009 §192 is that it does not guarantee an application will be approved; therefore, subsection 

D does not prevent the monetary aspect tied inextricably to the affidavit of merit requirement 

in 12 O.S. 2009 §19 from arbitrarily closing the courthouse doors to a subset of Oklahoma 

citizens. 

VI. Title 12 O.S. 2009 §19 Contemns the Due Process Guarantee of Okla. Const. Art. 
II §7 (and, thus, U.S. Const. Amend. XIV) by Requiring Professional Negligence 
Claimants to Pay for Professional Services before Filing a Petition 

 
 For the same reasons delineated in the previous section, the statute at issue violates 

the aforereferenced due process provisions.  As this Court observed in Zeier: 

Both provisions contain an anti-discrimination component that affords 
protection against unreasonable or unreasoned classifications serving no 
important governmental objective. The capriciousness of the barrier created 
by 63 O.S. Supp.2003 § 1-1708.1E, see note 2, supra, is thrown sharply into 

                                                 
3 No doubt a shrewd exercise of judicial economy in anticipation of a timely constitutional challenge such as 
this one. 
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focus by the fact that it may negate, upon an economic consideration, the 
opportunity for a determination by the trier of fact in but a single class of 
litigants-medical malpractice patients.  [152 P.3d 861, 864, fn. 8; citation 
omitted] 
 

 Ms. Hasselbring submits that this reasoning is no less germane to professional 

negligence claimants. 

VII. Title 12 O.S. 2009 §19 Contravenes the Separation of Powers Doctrine of Okla. 
Const. Art. IV §1 by Supplanting the Judiciary’s Exclusive Function of 
Determining Adjudicative Facts 

 
 In Yocum v. Greenbriar Nursing Home (2005 OK 27, 130 P.3d 213), this Court 

construed the boundary between legislative and judicial roles with particular clarity:  

 The separation-of-powers doctrine interdicts legislative intrusion upon 
the functions assigned to the judiciary by the constitution. Legislative power is 
mainly confined to making law, while the judiciary is invested primarily with 
an adjudicative function-the authority to hear and determine forensic disputes. 
A legislative removal of the discretionary component in adjudicative process 
is a usurpation of the courts' freedom that is essential to the judiciary's 
independence from the other two branches.   
 

FN30. Adjudication is the exclusive domain of the judiciary while 
legislation lies in the exclusive domain of the legislature.   

 
 A legislative command to adjudicate a fact by a predetermined 
statutory direction would constitute an impermissible invasion into the realm 
of judicial independence. It encroaches upon the free exercise of 
decisionmaking powers reserved to the judiciary.  [Id. at 220, certain footnotes 
omitted] 

 
 Title 12 O.S. 2009 §19 requires that a trial court dismiss any professional negligence 

action whose merits are not first adjudicated by an “expert” representative of the very 

profession implicated in the petition.  Specifically, subparagraph A.1.b mandates that the 

expert certify that “based upon a review of the available material including, but not limited 

to, applicable medical records, facts or other relevant material, a reasonable interpretation of 

the facts supports a finding that the acts or omissions of the defendant against whom the 
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action is brought constituted professional negligence.”  Essentially, this provision confers 

upon a nonjudicial entity the power to render summary judgment at the pre-litigation phase. 

 With its affidavit of merit precondition, the legislature presumes to transfer the 

decisionmaking power reserved by the Oklahoma Constitution exclusively to the judiciary 

branch to (a) an extra-constitutional agency (b) selected at random by the legislative branch, 

which is expressly prohibited from dictating to courts how they should adjudicate facts.  Ms. 

Hasselbring submits that there can be no more blatant an example of a “legislative removal 

of the discretionary component in adjudicative process.”  [Yocum at 220] 

CONCLUSION AND PRAYER FOR RELIEF 

 In Zeier, this Court drew the legislature’s attention to a malodorous elephant in the 

room.  Rather than remove it, the legislature has merely attempted to disguise it by replacing 

the daffodils in its ears with petunias.  Ms. Hasselbring therefore asks that the Court abrogate 

Title 12 O.S. 2009 §19, and its enabling instrument H.B. 1603, in accordance with the 

foregoing discussion. 

     Respectfully Submitted, 
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     Richard L. Denney, OBA No. 2297 
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