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STATEMENT OF THE CASE 

  As Appellants have formulated the issues for this appeal, any prior proceedings in 

Tennessee are irrelevant.  Respondents otherwise accept Appellants’ statement. 

STATEMENT REGARDING ORAL ARGUMENT 

 Because the legal issues are so straightforward, and because the case law so squarely 

refutes Appellants’ claims, Respondents submit that this appeal could be determined quite 

efficiently without oral argument.  With regard to Respondents’ Cross-Point, however, oral 

argument will provide an opportunity for the Court to further examine Appellants’ counsel to 

determine whether further sanctions are warranted pursuant to Tex. Civ. Prac. & Rem. Code 

§§9.011 & 10.001.  [Merrell Dow Pharms., Inc. v. Havner (953 S.W.2d 706, 733 – Tex. 1997 – 

Rehearing Overruled) (Appellate courts may impose sanctions against attorneys who file 

pleadings for any improper purpose.); Tex. Rules App. Proc., Standards of Appellate Conduct, 

Lawyers’ Duties to the Court, Provisions 1-4] 

ISSUES PRESENTED 

I. The Trial Court Did Not Abuse its Discretion by Including in its Dismissal the Condition 
that Appellants Allow, in Any Subsequent Mexican Proceeding, the Use of All Evidence 
Discovered in the United States 

 
II. The Trial Court Did Not Abuse its Discretion by Including in its Dismissal the Condition 

that Appellants Translate into Spanish All Evidence Respondents May Designate, Subject 
to Reasonable Limitations 

 
III. The Trial Court Did Not Abuse its Discretion by Including in its Dismissal the Condition 

that Appellants Transport to Mexico All Non-Mexican Witnesses Respondents May 
Name for Trial, Subject to Reasonable Limitations 

  
IV. The Trial Court Did Not Abuse its Discretion by Refusing to Require Respondents to 

Sign an Unprecedented Written Stipulation 
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CROSS-POINT 

 
 Appellants should be sanctioned under T.R.A.P. Rule 45 for three reasons.  First, this 

appeal is frivolous because applicable law placed Appellants on notice that there was no 

reasonable expectation of reversal on any of the above issues.  Second, prior hearings made it 

abundantly clear that the trial court would not rescind or modify any of the above issues; 

therefore, Appellants’ filing of their Joint Motion to Modify, Correct and Reform on the same 

day as their Notice of Appeal was motivated solely to delay these proceedings.  Finally, 

Appellants’ Request for Documents to Be Included on Appeal inundated the record with 4,696 

pages of irrelevant material which: (a) has wasted the time and resources of the trial clerk, the 

appellate clerk, this Court and Respondents; and (b) is supportive of 15 pages of a Statement of 

Facts apparently designed by Appellants to misdirect and unduly influence this Court with 

collateral matters and misrepresented facts. 

STATEMENT OF FACTS 

A. Facts Pertaining to the Issues Presented 

 Pursuant to T.R.A.P. Rule 38.1(f) the facts alleged at pages 1-15 of Appellants’ brief are 

irrelevant to the issues at hand; therefore, Respondents will not waste this Court’s time refuting 

them.  Respondents accept the facts recited in part D of Appellants’ brief (pp. 15-19), subject to 

the following supplement. 

 Appellants’ passing references do not do justice to the limitations the trial court imposed 

on its conditions regarding translation and transporting witnesses (Brief at 17-18, footnotes 89 & 

91).  The trial court did not just drop these provisions like bombs and declare an adjournment.  

To the contrary, the discussion surrounding these limitations took up over 20 pages of transcript. 

(30 CR 4905-10).  In fact, it was counsel for Appellant Bridgestone who suggested the 
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percentage approach (30 CR 4909).  Apart from the financial incentive, the trial court 

explained the compelling practical and strategic realities that will keep Respondents from 

abusing these provisions: 

I would suspect that the Mexican judges are not going to want to have a million 
documents in the first phase or even a million documents at trial …. 
 
I can’t imagine that the Mexican judge would take that kindly and would say, 
“Thank you.  Great.  I’ll read them and study them,” so I think, to some respects, 
I’m sort of relying upon human nature here in what is reasonable and good faith 
of counsel ….  [30 CR 4907, p. 26] 
 

 Finally, the trial court was very careful to restrict its condition regarding admissibility to 

only that evidence produced in discovery here in the U.S.  The trial court refrained from ruling 

on evidence yet to be discovered in Mexico, leaving that for the Mexican judge (30 CR 4904, pp. 

16-17).  Nor did the trial court presume to dictate what weight a Mexican judge should give to 

the U.S. evidence (30 CR 4905, p. 19). 

B. Facts Material to Respondents’ Cross-Point 

 1. Appellants filed their Joint Motion to Modify, Correct and Reform the 

“Judgment” on the same day they filed their Notice of Appeal.1

 2. As they have framed the issues on appeal, Appellants’ Request for Documents to 

Be Included on Appeal resulted in an appellate record that contains 4,696 pages (CR Vols. 1-28) 

of pleadings and other documents that are completely irrelevant to this Court’s inquiry. 

  [30 CR 4991-5002]  This 

automatically extended the deadline for filing the appellate record by 60 days.  [T.R.A.P. Rule 

35.1(a)]  In light of the clarity and resolve with which the trial court had expressed itself on May 

2 (29 CR 4834-57) and September 26, 2007 (30 CR 4900-15), Appellants could not have 

reasonably expected such a motion to succeed. 

                                                 
1 Respondents object to the word “Judgment” to the extent it implies a full and final adjudication of their claims on 
the merits. 
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 3. As they have framed the issues on appeal, the first 15 pages of Appellants’ 

Statement of Facts allege facts that (a) contain patent inaccuracies and (b) bear absolutely no 

relevance to this Court’s inquiry.  To briefly illustrate point (a): 

• Appellants imply that, by filing the present case in Texas, Respondents openly 

defied an order from Tennessee (Brief at vii, 2-3).  This innuendo is false, which 

is why, after extensive briefing and argument, the trial court denied Appellants’ 

motion to dismiss on collateral estoppel grounds – an order Appellants have not 

appealed (9 CR 1236 to 12 CR 1940, 12 CR 1962-3). 

• In reference to the growing number of Mexican trial court orders declining to 

exercise jurisdiction over non-Mexican defendants in tort actions, Appellants call 

them “ex parte” proceedings (Brief at 7, first full paragraph).  In reality, there is 

no such distinction in Mexico (23 CR 3829; 29 CR 4707). 

SUMMARY OF ARGUMENT 

 With regard to (a) the 3 conditions the trial court imposed in its dismissal order and (b) 

the condition it refused to impose in that order (the only 4 issues on appeal) which Appellants 

have represented to this Court: 

Every one of them is wholly unprecedented in this or any other jurisdiction.  No 
reported decision anywhere in the United States has ever imposed burdens such as 
these on a defendant in the course of dismissing a plaintiff’s case on the basis of 
forum non conveniens.  [Brief at 20] 
 

In other words, the core premise on which this appeal rests is that the trial court’s stance on these 

four issues is utterly without precedent.  Respondents will present this Court with readily 

available, reported decisions from the Supreme Court, the Fifth Circuit and (predominantly) 

Texas which expose this assertion as patently false. 
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ARGUMENT 

Standard of Review 

 The determination of a motion to dismiss for forum non conveniens (“FNC”) is 

“committed to the sound discretion of the trial court” whose order may be reversed only if the 

complainant proves a “clear abuse” of that discretion.  Furthermore, where (as in this case) the 

trial court has reasonably considered the public and private factors, “its decision deserves 

substantial deference.”  [Piper Aircraft Co. v. Reyno (454 U.S. 235, 237 – U.S. 1981 – Rehearing 

Denied)]  As the court held in Gomez de Hernandez v. Bridgestone/Firestone North American 

Tire, L.L.C. (204 S.W.3d 473 – Tex. App. Corpus Christi 2006 – Rehearing Overruled/Denied): 

A trial court abuses its discretion when it acts arbitrarily or unreasonably, without 
reference to any guiding rules or principles.  [Id. at 477] 
 

ISSUE I: THE TRIAL COURT DID NOT ABUSE ITS DISCRETION BY 
INCLUDING IN ITS DISMISSAL THE CONDITION THAT 
APPELLANTS ALLOW, IN ANY SUBSEQUENT MEXICAN 
PROCEEDING, THE USE OF ALL EVIDENCE DISCOVERED IN THE 
UNITED STATES 

 
 Contrary to Appellants’ casual assertion that the appropriateness of the underlying 

dismissal is “scarcely debatable” (Brief at 20), Respondents categorically disagree with the trial 

court’s ruling that Mexican courts are available to them in this case.  As we argued below, 

regardless of what representations or waivers either party makes to a Mexican court, Mexican 

statutes do not allow its courts to assert jurisdiction in a tort action over defendants (such as 

Appellants here) that are not domiciled in Mexico.  Thus, of the many tort cases that have been 

dismissed by American courts on FNC grounds, Appellants have failed to produce one in which 

a Mexican court has subsequently accepted jurisdiction over non-Mexican defendants.  As the 

court held in Vasquez v. Bridgestone/Firestone, Inc. (325 F.3d 665 – C.A.5 Tex. 2003): 
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An alternative forum is considered available if the entire case and all parties can 
come within its jurisdiction.  [Id. at 671; emphasis added] 
 

While Respondents do not presume to challenge the trial court’s sound discretion on this issue, 

we do not wish for our arguments herein to be construed in any way as an agreement with the 

underlying dismissal. 

 Appellants’ overall complaints ignore the policy behind conditions such as those at issue 

here – to ensure that successful FNC defendants do not in turn evade the jurisdiction of the 

“more convenient” forum.  This is why Texas courts have long insisted on return jurisdiction 

clauses in FNC dismissal orders.  As the court in Vasquez explained: 

 There is no guarantee that [the Mexican forum] will remain an available 
forum or that defendants will submit to its jurisdiction. A return jurisdiction 
clause remedies this concern by permitting parties to return to the dismissing 
court should the lawsuit become impossible in the foreign forum. The “failure to 
include a return jurisdiction clause in an f.n.c. dismissal constitutes a per se abuse 
of discretion.” Robinson v. TCI/US West Communications, Inc., 117 F.3d 900 at 
¶10 (5th Cir.1997). As we said in In re Air Crash Disaster, 821 F.2d at 1166: 
 

If the district court decides that the [public and private interest factors] 
favor in a foreign forum, it must finally ensure that a plaintiff can 
reinstate his suit in the alternative forum without undue inconvenience or 
prejudice and that if the defendant obstructs such reinstatement in the 
alternative forum that the plaintiff may return to the American forum.   
 

[325 F.3d 665 at 675] 
 

The court in Robinson provided further: 

The return jurisdiction clause is part of a larger set of measures needed “to ensure 
that defendants will not attempt to evade the jurisdiction of the foreign courts,” 
which may also include “agreements between the parties to litigate in another 
forum,2

                                                 
2 Appellants may try to argue that this phrase proves their notion of a written jurisdiction submission (see issue IV) 
is viable.  But such an interpretation would misconstrue Robinson because: (a) a written submission to jurisdiction 
was neither ordered by the trial court nor at issue on appeal and (b) if a written submission to jurisdiction were the 
cure-all Appellants claim it is, the Robinson court would have had no logical reason to insist on a return jurisdiction 
clause.  

 to submit to service of process in that jurisdiction, to waive the assertion 
of any limitations defenses, to agree to discovery, and to agree to the 
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enforceability of the foreign judgment.”  [117 F.3d 900 at 907-8; quoting Baris v. 
Sulpicio Lines, Inc. (932 F.2d 1540 – C.A.5 1991)3

 
] 

This policy is reflected in C.P.R.C. §71.051(c): 

(c) The court may set terms and conditions for staying or dismissing a claim or 
action under this section as the interests of justice may require, giving due regard 
to the rights of the parties to the claim or action. If a moving party violates a 
term or condition of a stay or dismissal, the court shall withdraw the order 
staying or dismissing the claim or action and proceed as if the order had 
never been issued. Notwithstanding any other law, the court shall have 
continuing jurisdiction for purposes of this subsection.  [emphasis added] 
 

 With regard to the particular condition concerning the admissibility of evidence, 

Appellants refer to its “sheer scope” as “jaw-dropping”: 

 It is not easy to describe the absurdity of this provision.  It does not seem 
that any reported decision in the history of the United States has ever, under any 
circumstances, ordered that a defendant completely surrender all of his rights to 
object to inadmissible evidence used against him.  [Brief at 24] 
 

To the contrary, the court imposed an identical condition in Dunsby v. Transocean, Inc. (329 

F.Supp.2d 890 – S.D. Tex. 2004): 

5. Defendants shall make available for use in the Australian court proceeding any 
discovery materials produced in this action.  [Id. at 896] 

 
And in Morales v. Ford Motor Co. (313 F.Supp.2d 672 – S.D. Tex. 2004), the court 

ordered: 

Seventh, the court's dismissal is conditioned on the Defendant's agreement to 
allow the use of all discovery obtained thus far in proceedings in the United States 
in the subsequent Venezuelan suit. See Seguros Comercial Americas S.A. de C.V., 
933 F.Supp. at 1315 (conditioning dismissal on defendant's obligation to “make 
available any discovery taken in this action in the Mexican proceeding”).  [Id. at 
690] 
 

                                                 
3 Cert. denied (502 U.S. 963 – 1991); Appeal after Remand (74 F.3d 567 – C.A.5 1996); Vacated and District Court 
Judgment Affirmed by an Evenly Divided Court (101 F.3d 367 – C.A.5 1996 – en banc); Certiorari Denied – 520 
U.S. 1168 (1997) and 520 U.S. 1181 (1997) 
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 Appellants’ burden on appeal is to prove that the trial court acted “without reference to 

any guiding rules or principles.” [Gomez de Hernandez (204 S.W.3d at 477), emphasis added]  

Appellants have failed to carry their burden on this issue. 

ISSUE II: THE TRIAL COURT DID NOT ABUSE ITS DISCRETION BY 
INCLUDING IN ITS DISMISSAL THE CONDITION THAT 
APPELLANTS TRANSLATE INTO SPANISH ALL EVIDENCE 
PLAINTIFFS MAY DESIGNATE, SUBJECT TO REASONABLE 
LIMITATIONS 

 
 Appellants refer to this condition as “similarly eye-opening.”  Once again, however, the 

trial court followed legal precedent in fashioning this provision: 

Sixth, the court's dismissal is conditioned on the Defendant's agreement to bear 
any translation-related expenses concerning the testimony of English-
speaking witnesses at trial.  [Morales v. Ford Motor Co. (313 F.Supp.2d 672, 
689-90 – S.D. Tex. 2004), emphasis added] 
 

Again, Appellants have failed to carry their burden. 

 It is notable that Morales did not place any limitations on this condition.  Though the trial 

court in the present case went the extra mile to accommodate Appellants by imposing a very 

sensible limitation, it would have been clearly within its discretion to impose no limitation at all. 

ISSUE III: THE TRIAL COURT DID NOT ABUSE ITS DISCRETION BY 
INCLUDING IN ITS DISMISSAL THE CONDITION THAT 
APPELLANTS TRANSPORT TO MEXICO ALL NON-MEXICAN 
WITNESSES APPELLEE MAY NAME FOR TRIAL, SUBJECT TO 
REASONABLE LIMITATIONS 

 
 Appellants refer to this provision as “quite simply outrageous” (Brief at 27).  But, again, 

the trial court based this requirement on solid precedent: 

Fifth, the court's order of dismissal is conditioned on the Defendant's agreement to 
make its witnesses and evidence available in the Venezuelan proceedings. See 
Seguros Comercial Americas S.A. de C.V., 933 F.Supp. at 1315 (conditioning 
dismissal on defendant's obligation to “make available in the Mexican 
proceedings all relevant documents and witnesses within its control”).  [Morales 
at 689] 
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Furthermore, complaints as to quantity carry no weight in Texas: 

Robinson protests that many of the potential witnesses are located in the United 
States and that certain types of discovery available to him here will not be 
available in England. Given the enormous scope of discovery permitted under 
American law, we have little doubt that he is correct about this. The argument, 
however, is in essence an attack on the quantum of the defendants' proof in 
the district court rather than on its substance, a basis on which we are highly 
reluctant to find an abuse of discretion.  [Robinson (117 F.3d 900) at 909, 
emphasis added] 
 

 Appellants’ allusion to Gulf Oil v. Gilbert (330 U.S. 501 – 1947)4

 At this juncture, Respondents would ask the Court to note the urgency of Appellants’ 

request to be freed of three conditions that are clearly based on applicable law.  Appellants make 

references to “obsequious servitude,” “potentially limitless demands” (Brief at 21) and the 

“breathtaking scope of these requirements” as being “quite simply unparalleled” (Brief at 22).  

Respondents would also invite the Court to consider the assertion Appellants made in their 

Statement of Facts: 

 (Brief at 28) is 

inapposite.  A plain reading of the quoted portion shows that the Court in Gilbert was referring to 

a plaintiff’s choice of forum.  To the contrary, Appellants in the present case are 

complaining that their own choice of forum is vexatious, harassing and oppressive. 

 Among other things, Ford and Firestone stressed that all of the documents, 
all of the physical evidence, and all of the witnesses relevant to the accident, to 
the condition of the vehicle, and to the plaintiffs’ damages, were located in 
Mexico.  [Brief at 4] 
 

If we take this assertion as true, the trial court’s conditions regarding translation of evidence and 

transportation of witnesses can not possibly be construed as oppressive or burdensome.  For 4 

years Appellants have argued that the courts of Mexico are more convenient for the trial of 

Respondents’ claims.  Yet the overriding tone of their appellate brief is that the order sending 

them to Mexico is inconvenient.  Respondents submit that this elemental inconsistency in 
                                                 
4 Superseded on other grounds by state statute. 
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Appellants’ position is precisely the sort of red flag that has caused Texas courts to suspect the 

ultimate motives of successful FNC defendants – a suspicion that spawned the very safeguards 

about which Appellants now complain. 

ISSUE IV: THE TRIAL COURT DID NOT ABUSE ITS DISCRETION BY REFUSING 
TO REQUIRE APPELLEES TO SIGN AN UNPRECEDENTED WRITTEN 
STIPULATION 

 
 As Respondents pointed out to the trial court, whether Mexican courts can exercise 

jurisdiction over Respondents has never been in dispute.  It is a simple matter of common sense: 

the plaintiff submits to a Mexican court’s jurisdiction by the very act of filing a petition there.  

The sole question underlying this 4-year battle is whether a Mexican court can exercise 

jurisdiction over a non-Mexican defendant.  By insisting that Respondents sign such an 

agreement, Appellants argue that this determination lies within the exclusive power of that 

defendant’s adversary, the plaintiff.  It takes little imagination to predict what chaos would ensue 

were this irrational notion employed in a U.S. court.  Thus, no agreement or waiver executed by 

the parties can confer jurisdiction upon an American federal court when the facts and law 

mandate otherwise.  [Buchner v. F.D.I.C. (981 F.2d 816 at 818 – C.A.5 Tex. 1993)]  Mexican 

courts are no different – the Mexican judge makes his own decision by applying (a) specific 

statutes to (b) objective facts.  Thus, the trial court in the case at hand knew intuitively that 

Appellants’ written stipulation was a bad idea.  But Judge Mayes did not rest on a gut feeling. 

 United States courts have interpreted and refined the FNC doctrine for nearly 200 years.  

[Breedlove v. Turner (9 Mart. 353, 1821 WL 1363 – La. 1821)]  Yet, with such a wealth of 

opinions at their disposal, Appellants have not produced a single reported case in which an 

American court ordered a foreign plaintiff to sign a written agreement stipulating to a foreign 

court’s jurisdiction.  This is because United States judges understand the reality that neither an 
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American court nor a party litigant can order a Mexican court to exercise jurisdiction.  In fact, 

inherent in any FNC dismissal is the realization that the foreign court may well decline 

jurisdiction: 

Accordingly, the complaint is dismissed on the conditions that (1) a court in 
Nuevo Leon, Mexico has jurisdiction to adjudicate the claims asserted 
therein; (2) the defendants appear generally in any action asserting the present 
claims filed against it in Nuevo Leon, Mexico; (3) the defendant waives 
jurisdictional defenses as well as any statute of limitations defenses it did not have 
at the time this complaint was filed in the Texas state court; and (4) the 
defendants produce in Nuevo Leon, Mexico all reasonable discovery requests by 
the plaintiffs.  [Urena Taylor v. Daimler Chrysler Corp. (196 F.Supp.2d 428, 434-
5 – E.D. Tex. 2001), emphasis added] 
 

 Three Texas cases in particular recognize the independence of the Mexican court’s 

jurisdictional inquiry by the conspicuous absence of any requirement that a plaintiff sign such a 

written stipulation in their FNC dismissal orders: 

Seguros Comercial Americas S.A. De C.V. v. American President Lines, Ltd. 
(933 F.Supp. 1301, 1315 – S.D. Tex. 1996): 

 
Therefore, it is ORDERED that this case is dismissed under the following 
conditions: 
 
1. Within ninety (90) days of the date of this Order, Defendant shall submit to the 
jurisdiction of the appropriate Mexican court in which Plaintiff has filed suit; 
 
2. Defendant shall waive any statute of limitations defenses that could be posed in 
the Mexican court; 
 
3. Defendant shall make available in the Mexican proceedings all relevant 
documents and witnesses within its control; 
 
4. Defendant shall make available any discovery taken in this action in the 
Mexican proceeding; and 
 
5. Defendant shall satisfy and final judgment rendered by a Mexican court after 
appeal. It is further 
 
ORDERED that the United States District Court for the Southern District of 
Texas shall resume jurisdiction over this case if Defendant fails to meet any of the 
above conditions.  
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Dunsby v. Transocean, Inc. 

(329 F.Supp.2d 890, 896 – S.D. Tex. 2004): 
 
1. Within ninety (90) days of the date of this order, Plaintiff David Dunsby shall 
file a lawsuit in an appropriate Australian court; 
 
2. Defendants shall timely submit to the jurisdiction of that court …  
 

Morales v. Ford Motor Co. 
(313 F.Supp.2d 672, 689 – S.D. Tex. 2004): 

 
Second, the court conditions dismissal on the Defendant's agreement to appear 
and submit itself to the jurisdiction of the Venezuelan courts, waiving any 
jurisdictional defenses it might otherwise possess.   
 

 Not only is Appellants’ notion of a written stipulation contrary to American Law; it is 

prohibited by the procedural statutes of Mexico (29 CR 4708-12).  As a Supreme Court Justice 

for the Mexican State of Jalisco has averred: 

In my 15 years as a trial judge, I have never known of any defendant wanting to 
file any papers, pleadings or submissions to territorial competency (jurisdiction) 
with a court before the court has determined there is territorial competency and 
has admitted the lawsuit.  [29 CR 4708, ¶ 9] 
 
[E]ven if a personal action arises from a breach of a commercial transaction or 
contract, the parties may not voluntarily submit to jurisdiction of a court where no 
jurisdiction otherwise exists.  [29 CR 4712, first full paragraph] 
 

CROSS-POINT: APPELLANTS SHOULD BE SANCTIONED FOR FILING   
  AND MAINTAINING A FRIVOLOUS APPEAL 

 
 Sanctions are proper when an appeal is taken “for delay and without sufficient cause.”  

[Cliff Jones, Inc. v. Ledbetter (896 S.W.2d 417 at 419 – Tex. App. Houston 1995)]  In making its 

determination, the reviewing court must “ascertain whether appellant had reasonable grounds to 

believe that the case would be reversed.”  [Jim Arnold Corp. v. Bishop (928 S.W.2d 761 at 772 – 

Tex. App. Beaumont 1996)]  Furthermore, showing “conscious indifference to settled rules of 

law – i.e., by turning a ‘blind eye’ to established law – is one factor to consider in deciding 
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whether to award” damages for bringing a frivolous appeal. [Bradt v. West (892 S.W.2d 56 at 79 

– Tex. App. Houston 1994) (Writ Denied, Rehearing Overruled)] 

 The T.R.A.P. Standards of Appellate Conduct provide in pertinent part: 

1. An appellate remedy should not be pursued unless counsel believes in good 
faith that error has been committed, that there is a reasonable basis for the 
extension, modification, or reversal of existing law, or that an appeal is otherwise 
warranted. 
 
2. An appellate remedy should not be pursued primarily for purposes of delay or 
harassment. 
 

 Under T.R.A.P. Rule 45, a finding of bad faith is not required, but “it may be relevant in 

determining the amount of damages.”  [Compass Exploration, Inc. v. B-E Drilling Co. (60 

S.W.3d 273 at 279 – Tex. App. Waco 2001)]  In Chapman v. Hootman (999 S.W.2d 118, 125 – 

Tex. App. Houston 1999), the court held: 

A party's decision to appeal should be based on professional judgment made after 
careful review of the record for preserved error in light of the applicable standards 
of review. [text omitted] There is no room at the courthouse for frivolous 
litigation. When a party pursues an appeal that has no merit, it places an 
unnecessary burden on both the appellee and the courts. More importantly, it 
unfairly deprives those litigants who pursue legitimate appeals of valuable judicial 
resources. 
 

 Appellants sought and received two Rule 38.6(d) extensions.  This gave them more than 

sufficient time to discover and thoroughly familiarize themselves with all of the case law 

Respondents have cited above.  In fact, Appellants did not even have to search for these cases:  

on December 15, 2007 – 2 days after Appellants filed their Notice of Appeal in this Court – 

Respondents cited most of those cases in their response to Appellants’ motion to modify the very 

order at issue in this appeal.5

                                                 
5 Though Respondents asked on January 3, 2008 that this pleading be included with the appellate record, the trial 
clerk did not comply.  Respondents have chosen not to request supplementation, however, because (a) Appellants 
are under an independent duty to research applicable law without Respondents’ help and (b) supplementing the 

  Appellants even cite one of these cases in their own brief (Brief at 
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30).  It would therefore stretch the bounds of reason to their breaking point for Appellants to 

deny actual knowledge of this precedent.  Nevertheless, Appellants have willfully and knowingly 

made the following declarations to this Court in an official pleading: 

• “No reported decision anywhere in the United States has ever imposed burdens such as 
these on a defendant in the course of dismissing a plaintiff’s case on the basis of forum 
non conveniens.”  [Brief at 20] 
 

• “There is no credible basis on which any of these four provisions should be permitted to 
survive.”  [Id.] 
 

• “The breathtaking scope of these requirements is quite simply unparalleled.  There does 
not appear to be any reported decision, from any jurisdiction in the United States, at any 
time, that has even considered imposing such Draconian requirements in dismissing a 
case for forum non conveniens.  There are certainly no such precedents in Texas.”  [Brief 
at 22] 
 

• “The rulings at issue here … are arbitrary, patently unreasonable, and wholly without 
reference to any precedent or authority that could be seen as a guiding principle.”  [Brief 
at 23] 

 
 Again, with regard to the four qualifications Appellants have attacked, their burden is to 

show the trial court acted “arbitrarily or unreasonably, without reference to any guiding rules or 

principles.”  [Gomez de Hernandez (204 S.W.3d 473) at 477]  As Appellants themselves have 

depicted this burden: If only one other court in the history of American jurisprudence has 

considered imposing anything remotely similar to what the trial court has imposed in this case, 

this appeal fails.  Respondents have provided at least one other court for each of the four issues 

Appellants have raised.  A mere half-hour at the computer would have provided any marginally 

competent legal researcher with all of these precedents; therefore, Appellants could not have 

reasonably expected reversal on any issue at any time material to this appeal. 

 More troubling is the fact that Appellants actually quote from Morales v. Ford Motor Co. 

(313 F.Supp.2d 672 – S.D. Tex. 2004) in the closing pages of their brief (Brief at 30-1), utterly 
                                                                                                                                                             
record would only serve to further delay these proceedings and add to a record that is horribly cumbersome to begin 
with.  
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ignoring the fact that Morales alone refutes them on every appellate issue they have raised.  

Respondent submits that there is no clearer indication than this of turning a “blind eye” to 

established law.  [Bradt v. West (892 S.W.2d 56) at 79] 

 Perhaps the clearest indication of Appellants’ dilatory motive is the fact that they did not 

even give the trial court an opportunity to read, much less rule on, their Motion to Modify.  

Appellants filed their Notice of Appeal contemporaneously because they knew there was no 

remote possibility the trial court would change its rulings.  In fact, the trial court had announced 

its rulings on May 2, 2007, asking that the parties submit an agreed order memorializing them.  

Thus began an ordeal during which Appellants misstated the trial court, consented to stipulations 

then disavowed that consent, and generally ignored the record (29 CR 4830 to 30 CR 4957).  

This fiasco culminated in lead counsel for Appellant Bridgestone agreeing unreservedly to 

Respondents’ proposed order, only to renounce that agreement in an undated affidavit alleging 

technological ineptitude (30 CR 4891-7 and 4949-77).  Normally, the process of negotiation is to 

narrow the issues; Appellants broadened them at every turn.  As the Court can see from the 

course of negotiations between May 2 and December 5, Appellants’ objections and proposals 

were not calculated to achieve accuracy or agreement; rather, their sole intent was to delay the 

entry of an order for as long as possible.  Respondents submit that Appellants’ Motion to Modify 

was merely a continuation of this dilatory strategy, serving no purpose other than to prolong this 

appeal for an additional 60 days. 

 In Brooks v. Brooks (786 S.W.2d 499, 500 – Tex. App. Houston 1990), the court held 

that an appellant’s failure to present a statement of facts may constitute “reliable evidence” of a 

frivolous appeal.  Respondents submit that Appellants’ submission of (a) 15 pages of irrelevant 
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and inaccurate facts in its Statement of Facts supported by (b) 4,696 pages of documents in the 

record that have no bearing on the issues at hand is far more deserving of sanctions. 

 In Black v. National Union Fire Ins. Co. (803 S.W.2d 477 at 479 – Tex. App. El Paso 

1991 – Writ Denied), the court awarded ten times the total taxable costs in a civil case in which 

the appellant maintained a position on appeal that was contrary to the clear language of a statute.  

Respondents submit that the positions taken by Appellants in the present case are no less 

egregious. 

 Finally, in Parker v. State Farm Mutual Auto. Ins. Co. (4 S.W.3d 358, 366 – Tex. App. 

Houston 1999),6

PRAYER 

 the court assessed sanctions in an amount equal to the fee the offending party 

had paid its attorney to prosecute the frivolous appeal. 

  Respondents therefore request that this appeal be denied in all respects.  Respondents 

further ask that this Court impose sanctions by awarding Respondents damages in an amount 

equal to 10 times the combined amount of costs and attorney fees Appellants have paid, and will 

pay, to their counsels for the prosecution of this frivolous appeal. 

                                                 
6 Abrogated on other grounds (51 S.W.3d 376 – Tex. App. Houston 2001) (Rehearing Overruled, Review Denied) 
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